If you have been dismissed from your job and you believe it was unfair, you may have grounds to lodge an
application for unfair dismissal and/or unlawful termination. These are two different types of complaints which are
filed (sometimes together, if you are eligible to claim both) with the Australian Industrial Relations Commission
(‘the Commission’ ).

This leaflet is designed to help you identify your rights and to take the most appropriate action under the
termination of employment provisions of the Federal Workplace Relations Act 1996.

The following information applies to Victorian employees. If you are employed in a state or territory other than
Victoria, you need to get specialist advice about your case.

The time limit for lodging an unfair dismissal and/or unlawful termination application at the Commission is within 21
days from when the termination of employment took effect.

Note: Major changes to unfair dismissal laws took e ffect in March 2006. These new laws mean that many
employees are not eligible to make claims for unfai  r dismissal. However, employees who are excluded
from unfair dismissal may still be entitled to make an unlawful termination claim. You should also
consider whether you have access to any alternative remedies to unfair dismissal.

unjust because you were not guilty of

: : : : the alleged misconduct or you did not under-
?
What is Unfair Dismissal” perform as alleged by your employer; or

unreasonable because the evidence your
employer had could not reasonably lead to a
decision to terminate your employment.

This is where you claim that your termination of
employment was harsh, unjust or unreasonable

For example, a termination of employment may be: . . . )
In examining whether a dismissal is harsh, unjust or

harsh in its impact on your personal and unreasonable, the Commission is required to take into

economic situation or because it is account relevant factors, including:
disproportionate to the gravity of the

misconduct or poor performance; whether there was a valid reason for the

dismissal related to the employee’s capacity or
conduct (including its effect on the safety and
welfare of other employees);

whether the employee was given the reason for
the dismissal;

whether the employee was given an opportunity
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to respond to any reason related to the
employee’s capacity or conduct;

whether there was any warning as to
unsatisfactory performance;
the size of the employer’s business;

the degree to which the absence of dedicated human
resource management specialists would be likely to
impact on the procedures followed; and

any other relevant matters.

What is Unlawful
Termination?

This is where you claim that your termination of
employment was for a prohibited reason or that your
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employer failed to give you the required minimum
notice or payment in lieu of (instead of) notice.

Prohibited Reasons

It is unlawful to terminate an employee’s employment
for any of the following prohibited reasons:

a temporary absence from work due to illness

or injury (you cannot be absent for more than 3
months, either in a single block or in separate
periods within a 12 month period, unless you are
on paid sick leave for the duration of the absence.
To rely on this section, you must:

provide a medical certificate within either 24
hours of starting your absence or a longer
period as is reasonable in the circumstances;
or

if you are covered by a workplace agreement,
award or certified agreement, you must
comply with the provisions in that document
dealing with notice and evidence requirements
for absences from work; or

provide either a medical certificate, or if that is
not reasonable, a statutory declaration, as
soon as reasonably practicable if your
employer requires this as a condition of taking
sick leave);

trade union membership or participation in trade
union activities outside working hours or, with the
employer’s consent, during working hours;

non-membership of a trade union ;

seeking office as, or acting or having acted in the
capacity as a representative of employees ;

the filing of a complaint , or the participation in
proceedings , against the employer involving
alleged violation of laws or regulations or recourse
to competent administrative authorities ;

race, colour, sex, sexual preference, age,
physical or mental disability, marital status,
family responsibilities, pregnancy, religion,
political opinion, national extraction or social
origin (note, it is a defence for the employer if it
can be shown that the reason for the termination
related to the inherent requirements of the job;

refusing to negotiate in connection with, make,
sign, extend, vary or terminate an Individual
Transitional Employment Agreement  (ITEA);

absence from work during maternity or parental
leave;

temporary absence from work because of the
carrying out of a voluntary emergency
management activity , which is reasonable in the
circumstances.

Minimum Notice

It is unlawful to terminate an employee’s employment
without the required period of notice (or pay instead of
notice). The required periods are set out in the
following table. If an employee is guilty of serious

misconduct, a summary dismissal (ie, without notice)
may be justifiable.

Minimum Notice Periods |

Period of Continuous Service At Least
Up to 1 year of service 1 week

1 — 3 years of service 2 weeks
3 -5 years of service 3 weeks
More than 5 years of service 4 weeks

Employees aged 45 or over, with at least two years
of continuous service, are entitled to one week
extra.

Can you make a claim?

1. You must be an employee

Workers engaged as independent contractors or sub-
contractors are not entitled to make an unfair dismissal
or unlawful termination claim. In some circumstances
workers who are called contractors are legally
recognised to be employees. If you do not know what
your employment status is, or you are unsure whether
you are a genuine contractor or not, you should get
advice as soon as possible.

2. You must be eligible

Before lodging an unfair dismissal or unlawful
termination claim, check that you are not one of the
excluded “types” of employees. If you fall within one of
the excluded categories, you will be barred from
proceeding with your unfair dismissal or unlawful
termination claim because the Commission will not
have jurisdiction to deal with the claim.

Many “types” of employees are excluded from claiming
unfair dismissal. These are technical exclusions,
irrespective of the merits of your case.

All “types” of employees are able to claim unlawful
dismissal based on a prohibited reason.

Some “types” of employees are excluded from claiming
unlawful dismissal based on a failure to provide
minimum notice . If you are unsure whether you are
covered, seek legal advice quickly.

The excluded categories are listed in the “Eligibility
Table” on page 7.
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3. The termination of employment must
be at the initiative of the employer

Your employer must have ended your
employment. You cannot have voluntarily
resigned.

However, you may have been forced to resign or leave
because of your employer’s conduct, and this may still
constitute a termination “at the initiative of the
employer”. This is called a “constructive dismissal”.
Sometimes you can use this argument to make an
unfair dismissal or unlawful termination claim where
you haven't actually been sacked, for example, where
you are “forced out” of employment by something your
employer does (such as assault). Getting legal advice
is especially important where these issues arise.

4.  You must be within the time limit

TIME LIMIT: 21 DAYS

Both unfair dismissal and unlawful termination claims
need to be filed within 21 days from when the
termination of employment took effect. Usually this is
the last day you worked, but if you are being paid to
stay at home (ie, you are on “garden leave” during a
notice period) then the termination will take effect on
the last day of the notice period. If you are paid a lump
sum in lieu of (instead of) notice and you are told that
you are no longer required to work, your termination
takes effect immediately.

21 days: this is a strict time limit. If you think you
may have a claim, you should get advice as
quickly as possible.

You should not delay in lodging a claim simply
because you are awaiting advice from a solicitor, your
union or some other organisation. Even if you are in
the process of negotiating with your employer, you
should be mindful of the 21 day time limit.

Note: it is possible but difficult to seek an extension
of time from the Commission. It is important to get
advice about this as soon as possible.

What remedy do you want?

Once you have established that you are eligible to
make an unfair dismissal or unlawful termination claim,
you should think about what remedy you want (ie.
what are you seeking by lodging your claim?)

You can seek reinstatement to your position or
compensation . Compensation can only be for lost
remuneration (ie, not for shock, distress or
humiliation). In an unlawful termination claim, where
you allege that your termination of employment was

for a prohibited reason, the Court may order the
employer to pay a penalty of up to $10,000.

If you were employed under award-derived conditions,
the maximum compensation that may be ordered is the
higher of either what you received or what you were
entitled to receive in the 6 months before termination.

If you were not employed under award-derived
conditions, the maximum compensation that may be
ordered is the lower of either what you were entitled to
receive in the 6 months before the termination or
$49,100.

Either way, you should note that if, for example, you
were only employed for 4 weeks, you would only be
entitled to a maximum compensation of 4 weeks'’ pay.

In deciding how much compensation you should be
awarded, a number of factors will be considered,
including your length of service and your efforts to find
employment after you were dismissed.

Filling out the Application
Form

The application form for both unfair and unlawful
dismissal is the same. It is called an “ Application for
relief in respect of termination of employment. "ltis
available from the:

Australian Industrial Relations Commission

Level 4, 11 Exhibition Street

Melbourne 3000

(GPO BOX 1994)

Tel (03) 1300 79 9675

Fax (03) 9655 0401

Website: www.airc.gov.au , click on “Procedures
and Legislation” then “Termination of
Employment”

On your application form you are required to indicate
the grounds upon which your application is based. You
can specify more than one ground.

Lodg ing your claim

If you need assistance completing the application form,
you may contact:

your union (if you are a member);

a solicitor; or

the Registry of the Commission. You should be
aware that the Commission is not able to provide
you with legal advice.

Make sure you lodge your application within the 21
day deadline, even if you have not yet received legal
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advice. The 21 day deadline for lodging your claim
means that the Commission must receive your claim
within that time.

You must lodge your application at the Commission’s
Registry. You can do this by post or fax, or by
personally delivering it to the registry.

Fees

A $57.30 lodgment fee is required to be paid with your
application. The $57.30 is refundable if you
discontinue your application at least 3 days before a
hearing (including a “conciliation conference”).

The fee may be waived if you can show that it would
cause you “serious hardship.” You must lodge an
“Application for waiver of unfair/unlawful termination
lodgment fee”. This form is available from the
Commission’s website (under “Termination of
Employment”). The form must be lodged at the same
time as you file the application in relation to
termination of employment.

What happens next?

Usually the Commission allocates a date for you and
your employer to attend a Conciliation Conference
within 1-4 weeks of receiving your application. The
Commission will advise you or your representative of
the Conciliation date. Your former employer is required
to complete a form called a “Notice of employer’'s
appearance” and send it back to the Commission.
They should also send you a copy. If they don't,
contact the Commission and ask them to send you a

copy.

Jurisdi ctional objection

Your former employer may object to your claim on the
ground that:

you fall within one of the categories of employees
who are ineligible to claim unfair dismissal or
unlawful termination; or

your claim is ‘frivolous, vexatious or lacking in
substance’; or

your claim has been lodged outside the 21 day
time limit.

The Commission must dismiss your unfair
dismissal claim if it is satisfied that you are excluded
or that your claim is frivolous or that you are out of

time (and it is not prepared to grant an extension of
time). The Commission is not required to hold a
hearing to hear the evidence of the parties on these
issues, unless the issue relates to the general
operational reasons exclusion (in which case it must
hold a hearing).

Jurisdictional issues can be complicated and if they
arise it is a good idea to get legal advice.

Conciliation Conference

If your former employer does not object on
jurisdictional grounds, the Conciliation Conference
takes place a few weeks after you have filed your
application. The purpose of the Conciliation
Conference is to bring you and your former employer
together to try and resolve the matter without going all
the way to a formal hearing (i.e. reach a settlement).

You can agree to settle your claim at any time, even
before the Conciliation Conference. If your former
employer makes you an offer, it is always advisable to
get independent advice so that you are satisfied that
the offer is reasonable given the merits of your case.

Interpreters may be provided free of charge in some
circumstances. Contact the Commission for more
information.

Do | need a lawyer?

Both you (the applicant) and your former employer (the
respondent) have the right to be represented at a
Conciliation Conference, but it is not compulsory. Many
people feel quite able to put their case forward and
therefore represent themselves. Others prefer to have
a lawyer or an industrial advocate. The choice is yours.

You should consider how much the representative’s
fees will be, when they need to be paid and to what
stage they are prepared to take your claim. Generally,
you will have to pay your own legal costs regardless of
the result of your case. Some Employment Law Firms
offer a “no-win-no-fee” arrangement which often
means that you don’t have to pay your lawyer if you
are not successful with your case. Law firms
participating in the Legal Referral Service run by the
Law Institute of Victoria will provide you with an initial
consultation of up to 30 minutes free of charge.

Representing yourself?

It is important to be prepared for the Conciliation
Conference. The Conciliator will ask you to briefly
outline your claim and state what remedy you are
seeking. Write down a brief chronology of the relevant
events and summarize the key details of your
employment (eg length of service, salary, job title,
reason for and circumstances of dismissal). It is
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important to explain why you think the dismissal was
unfair (harsh, unjust or unreasonable), or unlawful etc,
taking into account the “grounds” of your claim.

Your former employer will also be given an opportunity
to put their side of the case. Discussion will then
normally occur with a view to reaching a settlement.

If a settlement is reached

If you have settled your claim, you may be asked to
sign a document called a “Release Agreement”,
“Settlement Agreement”, “Deed of Release” or
something similar. These are legal documents which
usually state that:

you and your former employer have agreed to
settle your claim; and

in return for either reinstatement or compensation,
you will not take any further legal action against
your employer in the future over matters arising
out of the employment.

Releases often have complicated legal language in
them and can be difficult to understand. Check the
exact wording as the devil is always in the detail. If you
have any doubts about signing one of these
documents, it is best to get a solicitor to look over it
before you sign.

You should lodge a “Notice of Discontinuance” form
with the Commission once:

you have settled for an amount of compensation;
and

you have received the settlement monies; and
the funds have been cleared.

What if a settlement cannot be reached at
a Conciliation Conference?

If a settlement is not reached at the Conciliation
Conference, your options are to:

Not continue with your application; or

Request that your matter be referred to Arbitration
(if you wish to proceed with an unfair dismissal
claim) or to a Court (if you wish to proceed with an
unlawful termination claim).

At or after the Conciliation Conference, the
Commission must issue a certificate with an
assessment of the merits of your application. The
Commission may, for example, advise you that your
application has “no reasonable prospect of success”. If
this happens, you will be asked to provide further
information in support of your claim. If you fail to
provide this information, or if this information is not
sufficient, your claim may be dismissed.
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If the Commission’s certificate indicates that your claim
is weak but you nevertheless continue with your claim,
you could be liable for the costs of the other party if
you are unsuccessful at the Commission’s arbitration
or at a Court hearing (see the ‘Costs’ section below).

Post Conciliation Options

After the Commission issues a certificate, you must
decide whether or not to go further with your claim. It is
important to get legal advice at this stage, if you have
not already done so. If you do proceed, you must lodge
a “Notice of election to proceed to arbitration or to
begin Court proceedings” (available from the
Commission) with the Commission within specific
timeframes:

If you wish to continue with a claim that your
termination was harsh, unjust or unreasonable
you must elect to have your matter referred to the
Commission for arbitration . Your written election
must be lodged within 7 days of the Commission
issuing its certificate.

If you wish to continue with a claim that your
termination was unlawful because it was based on
a prohibited reason, you must elect to have your
matter referred either to the Federal Court of
Australia or the Federal Magistrates’ Court for a
hearing . Your written election must be lodged
within 28 days of the Commission issuing its
certificate. After lodging the “Notice of Election”
Form, you must lodge another document with the
relevant Court. This must be done within 14 days
of lodging “Notice of Election ” Form.

If you wish to continue with a claim that your
termination was unlawful because you were not
given the minimum amount of notice or pay instead
of notice, you can elect to have your matter
referred to an ‘eligible court’ (normally the
Magistrates’ Court of Victoria) for a hearing. Your
written election must be lodged within 7 days

of the Commission issuing its certificate.

You cannot elect to proceed to arbitration with an
unfair dismissal claim and elect to begin court
proceedings for unlawful termination at the same time.
You will have to choose one or the other.

Unlawful termination assistance scheme
(UTAS)

If you intend to begin court proceedings for an unlawful
termination claim based on a prohibited reason, you
may be eligible to receive up to $4,000 worth of legal
advice about the merits of your claim. You may be
eligible for assistance if:

You lodge your UTAS application within 14 days of
the date of the Commission’s certificate; and
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the Commission’s certificate indicates that your
claim has merit or that the merit could not be
determined at Conciliation; and

your annual income prior to termination was less
than $54,487 ($1,045 per week).

Your UTAS application will be assessed by the
Federal Department of Employment and Workplace
Relations (DEWR). Further information about this
scheme is available on www.workplace.gov.au.

Costs

Generally, each party pays for its own legal costs.
However, in some circumstances the Commission
may, on application by the other party, make an “order
for costs” against the first party. This can only happen
if the Commission is satisfied that the first party:

made an unfair dismissal or unlawful termination
application when they had no reasonable
prospect of success ; or

acted unreasonably in failing to discontinue the
proceedings or in failing to agree to settlement
terms; or

caused costs to be incurred by the other party
because of an unreasonable act or omission in
connection with the conduct of the proceedings.

If you are in doubt about the strength of your claim,
you should get independent legal advice before
lodging an unfair dismissal and/or unlawful termination
application. As an applicant, you run the risk of
incurring a liability for costs from the moment you
make a claim.

In the Courts (eg, the Federal Court of Australia or the
Federal Magistrates’ Court) you cannot be ordered to
pay the other party’s legal costs unless the Court is
satisfied that you:

Instituted the proceeding vexatiously or without
reasonable cause; or

Caused the costs to be incurred because of an

unreasonable act or omission in connection with
the conduct of the proceeding.

Costs in the Commission and the Courts can include
costs for legal and professional costs as well as costs
for disbursements and witness expenses.

Separation Certificates

Being dismissed without being provided with a written
termination letter or a Separation Certificate will not,
on its own, be a ground for unfair dismissal or unlawful
termination.

However, your former employer has a legal obligation
to provide you with a Separation Certificate for
Centrelink purposes.

If your employer does not have a precedent form of a
Separation Certificate, you can obtain one from
Centrelink, or on the internet at www.centrelink.gov.au.

If your former employer refuses to provide you with a
Separation Certificate within a few days of termination,
you may contact Centrelink and report this. Centrelink
has the power to contact the employer and request
them to provide you with the Certificate. Under the
Social Security legislation, it is a strict liability offence
(carrying possible imprisonment for up to 12 months)
for an employer not to comply with a Centrelink
request to provide the Certificate.

If you are unsure about any
information in this leaflet it is
important to seek advice as soon as
possible.

Where to get help

Job Watch Inc:
(03) 9662 1933 (metro);
1800 331 617 (rural)

Workplace Rights Inquiry Line
(WRIL) 1300 882 648

Workplace Infoline: 1300 363 264

Workplace Ombudsman: 1300 724 200

Workplace Authority: 1300 366 632
Australian Industrial Relations
Commission: 1300 79 9675

Victorian Equal Opportunity and Human
Rights Commission:

(03) 9281 7111

1800 134 142

ACTU Worker Information line
(for referral to a union): 1300 362 223

Law Institute of Victoria
(for referral to a lawyer): (03) 9607 9550
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ELIGIBILITY

TABLE

UNFAIR UNLAWFUL
. N DISMISSAL TERMINATION BASED UNLAWFUL TERMINAITON BASED ON
At the time of termination: ON A PROHIBITED FAILURE TO GIVE MINIMUM NOTICE
REASON

You are employed by a business with 100 employees or fewer (this number includes any regular and systematic Excluded Eligible Eligible (but not if guilty of serious
long term casuals and the employees of any related body corporate). 9 misconduct*)
You are employed by a business with more than 100 employees but the termination was for reasons that include - P .
genuine operational reasons  (ie, reasons of an economic, technological, structural or similar nature relating to the Excluded Eligible Slglde (bl:;;gggc?l;‘:g CresiaLs
business).
You are serving a qualifying period as at (the earlier of) the time when the employer gave notice of the termination or - Lo .
the time when the employer terminated the employment. This is a 6 month period unless the parties agreed in writing Excluded Eligible Slglde (bl:rt]lggggt?ilt?; CresiaLs
before the employment started that it be shorter or longer or no period at all.
You are serving a probationary period as determined before you started your employment. The usual probationary -
period lasts for a maximum of 3 months unless a longer period is reasonable in the circumstances. Excluded ey Excluded
You are a shortterm casual (ie, you have not been employed on a regular and systematic basis for at least 12 -
months and you did not have a reasonable expectation of continuing employment). Excluded ey Excluded
You are allong term casual (ie, you hav_e been emplqyed on a regular and systematic basis for at least 12 months Eligible Eligible Excluded
and you did have a reasonable expectation of continuing employment).
You are employed on a true fixed term or specified task contract Excluded Eligible Excluded
You are a trainee b_ound by a training agreement and your employment is for a specified period or it is limited to the Excluded Eligible Excluded
duration of the training agreement.
You are not employed under award-derived conditions and you earn more than $106,400 per year (this amount is
indexed annually on 1 July). You are under award-derived conditions if your employer is bound:

In relation to your wages and conditions — by an award or workplace agreement (including an AWA or ITEA); or

. . Excluded Eligible Excluded

In relation to:

o] Your wages — an Australian Pay and Classification Scale; and

o] Your conditions of employment — an award or workplace agreement.
You are a seasonal employee (ie, engaged to perform work for the duration of a specified season, as determined at Excluded Eligible Excluded
the start of the engagement).
You are a daily hire employee in the building and construction or meat industries. Eligible Eligible Excluded
You are a weekly hire employee in the meat industry, whose termination is determined solely by seasonal factors. Eligible Eligible Excluded

* Serious misconduct includes:-

o wilful or deliberate behaviour that is inconsistent with the continuation of the employment contract; and

o conduct that causes imminent and serious risk to a person’s health or safety or the employer’s reputation, viability or profitability.
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Important disclaimer
The information in this brochure is of a general nature only. It is not a substitute for professional legal advice. Readers should not act
on the basis of any information contained here without first obtaining legal advice relevant to their particular employment situation.
Job Watch Inc disclaims any liability in respect of any action taken or not taken in reliance on the contents of this publication. This
information is current at the time of printing July 2008.
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