WARPNINGS

This infosheet should be read in conjunction with J
Dismissal, Constructive Dismissal, General Protec

obWatch’s infosheets on  Unfair
tions Dispute - Adverse Action and

Notice of Termination

Myths and Facts

Myth :
“A warning must be in writing”.

Fact:
This is not necessarily true, unless you are
covered by a binding agreement which
specifies that warnings must always be in
writing. In the absence of that, the fact is that
warnings may be given verbally or in writing.

Myth :
“Employees must be given 3 warnings before
they can be dismissed”.

Fact:
This is incorrect. There is no minimum
requirement that an employer must provide 3
warnings before a dismissal can occur.

What is the purpose of a
warning?

The purpose of a warning is to advise an
employee that his/her work performance or
conduct is unsatisfactory, and to put the employee

J&BWATCH

Employment Rights Legal Centre

Job Watch Inc is

an independent, not for profit, employment
rights legal centre. It provides a free,
confidential telephone information and
referral service and other assistance to
Victorian workers.

Hours:- Monday — Friday 9am-5pm
(Closed Tuesday 12.00noon — 2.00pm)

Phone: (03) 9662 1933 or
1800 331 617
Website: www.jobwatch.org.au

on notice that the performance or conduct in issue
needs to be improved.

Warnings (or the lack of them) can be relevant in
unfair dismissal claims, where Fair Work Australia
(FWA) must decide whether a termination of
employment was harsh, unjust or unreasonable.

Warnings may also be relevant in assessing
whether an employer is complying with its
contractual obligations.

Finally, if warnings are issued unfairly and it can
be shown that they are being used to target
people with a particular characteristic (eg, people
with a certain disability, of a certain age etc) it
may be argued that the employer is in breach of
Federal or Victorian anti-discrimination laws.

If you were employed by an employer with less
than 15 employees you should also see the Small
Business Fair Discrimination Code  available
from FWA. A dismissal by an employer with less
than 15 employees that is factually consistent with
the Small Business Fair Dismissal Code will be
considered fair by FWA (see JobWatch'’s Unfair
Dismissal infosheet).

Do | have to sign a warning?

No, you do not have to sign a warning.

In cases where you are under pressure to sign a
warning and you disagree with it, you can write on
the document:

“I disagree with the contents of this document’

sign it and then write a letter in response to the
warning, objecting to the warning and explaining
your concerns.

Whether you decide to do this or not may depend
upon whether you are eligible to make an unfair
dismissal claim.

Even though you may choose not to sign a
warning that has been issued to you, it still has
effect as a warning.
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It is always best to request a copy of the
document and take it away with you so that you
can respond to it (preferably in writing).

What to do if you get a
warning

If you disagree with either a written or verbal
warning you may chose to respond to it in writing
and keep a copy of your response. If the warning
is disputed it is important that you are able to
show written evidence of having responded to it
with your version of events. It is much harder to
prove that you responded if you only did so
verbally.

Diarise any conversations or meetings in which
performance was an issue.

Find out if you are covered by a
workplace/enterprise agreement (including an
Australian Workplace Agreement or a collective
agreement) or an internal policy document which
outlines the procedure that should be followed by
your employer wherever performance or
misconduct issues arise. Check that your
employer is complying with any such procedure.

Consider joining a union.

Example of a response to a
warning

Dear Ms Jones,

| wish to respond to the warning letter which you
gave to me on 25 January 2006.

Your letter states that | was forty minutes late to
work on Tuesday and Thursday last week.

| disagree that | was late on both days. As | tried
to explain to you over the phone on 24 January
20086, | arrived at work on Tuesday ten minutes
early as usual and opened up the shop. The
register roll will confirm that | made a sale at 9:05
in the morning.

| agree that | was late on Thursday. | was
twenty minutes late, not forty. | did telephone the
head office on Thursday morning at 8am and left
a message on the answering machine stating
that | would be 20 minutes late. The reason

why | was late is because | had to make
alternative childcare arrangements.

This is the first time that | have been late in 2
years and | believe that this should be taken into
account.

Yours sincerely

Relevance of warnings in
unfair dismissal cases

If you are eligible (see JobWatch'’s ‘Unfair
Dismissal’ infosheet) you may file an unfair
dismissal claim with FWA if you believe that
your dismissal was harsh, unjust or unreasonable.

In assessing your claim, FWA will consider:

* whether there was a valid reason for the
dismissal related to your capacity or
conduct including any effect on the safety
and welfare of other employees;

» whether you were notified of that reason;

e whether you were given an opportunity to
respond to any reason related to your
capacity or conduct;

e any unreasonable refusal by your
employer to allow you to have a support
person present to assist at any
discussions relating to dismissal;

» if the dismissal related to unsatisfactory
performance, whether you were given any
warnings about that unsatisfactory
performance before the dismissal;

e the degree to which the size of your
employer would be likely to impact on the
procedures followed in effecting the
dismissal;

» the degree to which the absence of
dedicated human resource management
specialists or expertise in the undertaking,
establishment or service would be likely to
impact on the procedures followed in
effecting the termination; and

e any other relevant matters.

NOTE: If you were employed by a small
business employer your dismissal will not be
unfair if it was factually consistent with the
Small Business Fair Dismissal Code (see
JobWatch’s ‘Unfair dismissal’ infosheet.

Therefore, if you are eligible to file an unfair
dismissal claim, you may use the issue of
warnings to argue that:

e your employer did not have a valid
reason for dismissing you (this is also
applicable if you are arguing constructive
dismissal); and/or

« your employer did not follow a fair
process in implementing the termination
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of your employment (eg, because the
employer was not clear about what was
required or did not provide you with an
opportunity to respond to any criticisms or
did not provide you with an adequate
timeframe within which to improve etc).

Should I attend a meeting Where to get help
with the employer about my
performance? Example of a

response to a warning.

Job Watch Inc:
(03) 9662 1933 (metro);

If your employer requests that you attend a 1800 331 617 (rural)

meeting to discuss your work performance or
conduct it is important that you attend the

meeting. Fair Work Infoline

There is no statutory right to have a witness or a (SIres oiéhf;;‘ir el Ol 1)

support person present in the meeting with you
although_employer_s normally allow someone to. Fair Work Australia Helpline
attend with you. It is important to request in writing 1300 799 675

that you wish to have a withess or support person
present. If your employer unreasonably refuses
this request, it may affect the overall fairness of ; i
the dismissal process and FWA will take this into RS C(%r;)rgggfg'lll
account when considering whether your dismissal 1800 134 142
was harsh, unjust or unreasonable.

Victoria Equal Opportunity and Human

Don’t sign anything you disagree with or which '(L;ngrLlez\r/%kt%r ;nz?]:gqne;gon Uit

you are unsure about at the meeting. Ask to take 1300 362 223
any documents away with you and give yourself
an opportunity to read it (them) away from the
workplace. You should also consider asking for
time to obtain legal advice about any documents
your employer wants you to sign.

Law Institute of Victoria
(for referral to a lawyer):
(03) 9607 9550

Take notes at the meeting and ask any questions
you may have. Ask for a break if you need one.

Important disclaimer
The information in this brochure is of a general nature only. It is not a substitute for professional legal advice. Readers should not act
on the basis of any information contained here without first obtaining legal advice relevant to their particular employment situation.
Job Watch Inc disclaims any liability in respect of any action taken or not taken in reliance on the contents of this publication. This
information is current at the time of printing July 2009.
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